What is a 501(c) 3 Organization?
Prepared by Lynda Schnare

Owner, Cat Whiskers Inn, Bradford MA

Treasurer of Merrimack River Feline Rescue Society

Treasurer & Co-founder of Animal Rescue Merrimack Valley

978-857-5933

A 501(c) 3 Organization is a type of nonprofit corporation classified by the IRS as either a “public charity” or a “private foundation”. An animal shelter or rescue is considered a “public charity”.

What distinguishes nonprofits is not whether they can make surplus income, but rather what is done with any “profit”. A for-profit company that generates net revenue can choose to distribute those profits to owners and shareholders, executives and employees. Nonprofit organizations cannot distribute the profits to employees, directors, executives. 

The profit must be used to further the mission of the organization.  As a result a nonprofit organization is exempt from business income and property taxes.

The steps to establishing 501(c) 3 Status- Overview

Formulate a mission statement

Form a Board of Directors

Draft Articles of Incorporation

Draft By-laws

Develop a strategic plan

Develop a business plan

Develop a budget

Develop a record keeping system

Develop an accounting system

File for a Federal Identification number

File Articles of Incorporation with state

File for 501(c) 3 status with IRS

File for state charitable solicitation

File with the Department of Agricultural Resources

File for state tax exemption

Apply for non profit mailing permit
Formulate a Mission Statement

As a non-profit organization, you exist to accomplish your mission, which should be written based on your purpose, services and values. It should be concise covering one or two sentences of who the organization is, what it does, for whom and where. A mission statement not only says what you do, but what you expect to accomplish through your organization’s work. 
Forming a Board of Directors

A board has typically three, but the optimum number of people who sit on the board should be determined by the needs of the organization. 

At minimum you should have a President, Clerk and treasurer. 

Articles of Incorporation

Articles of Incorporation are an official statement creation of an organization filed with the state. Articles of Incorporation are important to protect both the board and the staff from legal liabilities incurred by the organization, making the corporation the holder of debts and liabilities, not the individuals or employees of the organization. 

A basic outline for the contents for Articles of Organization are as follows.

Article 1: Name of the Corporation

Article 2: The purpose for which the corporation is being formed. You should include in this article the corporation is being formed as a 501(c) 3 tax-exempt organization.

Article 3: A statement detailing the provisions for membership (if applicable) should include the member classifications, qualifications, obligations, rights and privileges. A recommended approach is to state that these provisions are included in the bylaws of the corporation, thus leaving you free to make changes without filing new papers with the state.

Article4: A statement detailing the following;

The corporation shall indemnify each of its directors, officers, employees and other agents ( including persons who serve at its request as directors, officers, employees or other agents of another organization in which it has an interest) against all liabilities and expenses, including amounts paid in satisfaction of judgments, in compromise or as fines and penalties, and counsel fees reasonably incurred by him in connection with the defense or disposition of any action, suit or other proceeding, whether civil or criminal, in whish he may be involved or with which he may be threatened, while in office or thereafter, by reason of his being or having been such a director, officer,  employee or agent, except with respect to any matter as to which he shall have been adjudicated in any proceeding not to have acted in good faith in the reasonable belief that his action was in the best interest of the corporation; provided, however, that as to any matter disposed of by a compromise payment by such director, officer, employee, or agent, pursuant to a consent decree or otherwise, no indemnification either for said payment or for any other expenses shall be provided unless such compromise shall be approved as in the best interest of the corporation, after notice that it involves such indemnification:

1) By a disinterested majority of the directors then in office; or

2) 2) By a majority of the disinterested directors then in office; provided that there has been obtained an opinion in writing of independent legal counsel to the effect that such director, officer, employee or agent appears to have acted in good faith in the reasonable belief that his action was in the best interest of the corporation.

3) Expenses including counsel fees, reasonably incurred by any such director, officer, trustee, employee or agent in connection with the defense or disposition of any such action, suit or other proceeding may be paid from time to time by the corporation in advance of the final disposition thereof upon receipt of an undertaking by such individual to repay the amounts so paid to the corporation if he shall be adjudicated to be not entitled to indemnification under Massachusetts General Laws, chapter 180, Section 6. The right of indemnification hereby provided shall not be exclusive of or affect any other rights to which any director, officer, employee, or agent may be entitled. Nothing contained herein shall affect any rights to indemnification to which corporate personnel may be entitled by contract or otherwise under law. As used in this paragraph, the terms “directors”,” officer”, “employee”, and “agent” include their respective heirs, executors and administrators and an “interested” director is one against whom such capacity the proceedings in question or other proceeding on the same or similar grounds is then pending.

4) Upon the liquidation or dissolution of the corporation, after payment of all of the liabilities of the corporation or due  provision therefore, all of the remaining assets of the corporation shall be distributed to one or more organizations exempt from Federal Income Tax under the Internal Revenue Code, in a manner consistent with the procedures for dissolution set forth under Massachusetts General Law 180 Section 11A(Dissolution of Corporation Constituting Public Charity)

Article 5: A statement that the by-laws of the corporation have been duly adopted and the initial directors, president, treasurer, and clerk whose names are listed in Article 7 have been duly elected.

Article 6: The effective date of the organization of the corporation shall be the date approved and filed by the Secretary of the Commonwealth. If a later effective date is desired note it here in this Article. 

Article 7: This article is the address of the corporation. PO boxes are not acceptable. This article also requests a statement listing the initials directors of the corporation and their addresses. A president, treasurer, and clerk and at least one director are requires by the state.
Drafting Bylaws

Bylaws are simply the “rules” of how the organization operates. A common format is as follows:

Article 1 Name

Article 2 Purpose
2.1  Organization
2.2    Property

2.3    Receipt of Gifts

2.4    Condition of Gifts 
2.5    Furtherance of Purpose

Article 3 Members
3.1   Voting Members

3.2   Honorary Members
Article 4 Directors

4.1    Powers

4.2   Number, Election and Qualification
4.3   Enlargement of the Board 
4.4    Term of Directors
4.5    Vacancies 

4.6    Resignation
4.7    Removal

4.8    Regular 

4.9    Special Meetings

4.10  Meetings by telephone conference calls or other similar means
4.11  Quorum
4.12  Action at Meeting
4.13  Action by Consent
4.14  Committees 

4.15  Compensation of Directors
Article 5 Annual Meeting

5.1   Annual Meeting

5.2  Annual Meeting Quorum
5.3   Action at the Annual Meeting
5.4   Action Without Annual Meeting
5.5  Change in Date of Annual Meeting

Article 6 Officers

6.1    Enumeration
6.2    Election
6.3    Qualification
6.4    Tenure
6.5    Resignation and Removal
6.6    Vacancies
6.7    President
6.7.1 Execution of Papers

6.8    Vice-Presidents
6.9    Treasurer 

6.10  Clerk 
6.11  Salaries

6.12  Executive Director & Staff
6.12.1 Executive Director
6.12.1.1 Review

6.13 Staffing
Article 7 Amendments to Bylaws

7.1 Amendments to Bylaws

7.2 Review of Bylaws
Article 8 Miscellaneous Provisions

8.1    Fiscal Year

8.2    Seal

8.3    Corporate Records

8.4    Evidence of Authority

8.5    Articles of Organization 
8.6    Severability
8.7    Pronouns 

8.8    Rules
8.9    Other Provisions (A statement such as the following)

8.9.1 The directors and officers of the corporation shall not be personally liable for any debt, liability or obligation of the corporation. All persons, corporations or other entities extending credit to, contracting with, or having any claim against, the corporation, may look only to the funds and property of the corporation for the payment of any such contract or claim, or for the payment of any debt, damages, judgment or decree, or of any money that may otherwise become due or payable to them from the corporation.

8.9.2 The organization shall indemnify each of its Directors, Officers, employees and other agents (including persons who serve at its request as Directors, Officers, employees or other agents of another organization in which it has an interest) against all liabilities and expenses, including amounts paid in satisfaction of judgments, in compromise or as fines and penalties and counsel fees, reasonably incurred by him/her in connection with the defense or disposition of any action, suit or other proceedings, whether civil or criminal, in which he/she may be involved or with which he/she may be threatened while in office or thereafter by reason of his/her being or having been such a Director, Officer, employee or agent, except with respect to any matter as to which he/she shall have been adjudicated in any proceeding not to have acted in good faith in the reasonable belief that his/her action was in the best interests of the organization; provided, however, that as to any matter disposed of by a compromise payment by such Director, Officer, employee or agent, pursuant to a consent decree or otherwise, no indemnification either for said payment or for any other expenses shall be provided unless such compromise shall be approved as in the best interests of the organization, after notice that it involves such indemnification:
(1) By a disinterested majority of the Directors then in office; or

(2) By a majority of the disinterested Directors then in office, provided that there has been obtained an opinion, in writing, of independent legal counsel to the effect that such Director, Officer, employee or agent appears to have acted in good faith in the reasonable belief that his/her action was in the best interests of the organization.

Develop a Budget

1. Review your organization’s mission, goals and objectives. 
2. Determine the period for which you are planning your budget

3. Identify programs, projects and services which your organization offers or plans to offer.

4. Determine program needs ( number of staff, space, equipment, furniture, supplies, etc) 

5. Estimate cost of identified program needs

6. Estimate the expected revenues of our organization. Include only the income you are certain of obtaining.

7. Summarize information for each line item into totals

8. Be conservative and slightly underestimate your revenue and overestimate expenses to allow for unforeseen circumstances. The Board of Directors will need to approve the budget, which is a component of the IRS application for tax exempt status.
Develop a Strategic Plan

Strategic Planning determines where an organization is going over the next one to three years, how it’s going to get there and how it will know if it got there or not. 

A. Map the route to achieving the organizations mission

B. Serve as a framework for decisions or for securing support/approval

C. Explain the organization to others in order to inform, to motivate and to involve.

D. Assist benchmarking & performance monitoring

E. Stimulate change and become a building block for the next plan

A Strategic Plan should be:


Visionary


Conceptual


Directional


Realistic


Obtainable

Develop a Record Keeping System

Legally, you must save all Board documents including minutes and financial statements. It is necessary to preserve your important corporate documents, meeting minutes, bylaws, Articles of Incorporation, financial reports and other official records.
Develop an Accounting System

Nonprofits are accountable to the public, and its funders. It is vital to establish a system of controls (checks and balances) when establishing the organization’s accounting practices.
The size of your organization and accounting skill of the person managing your financial record keeping will likely determine how you keep your books. It is recommended that you always follow Generally Accepted Accounting Practices. 
Filing for 501(c) 3 Status

To apply for recognition of tax exempt public charity status Form 1023 and publication 557 are available from the IRS. The application is an important legal document; please take your time when applying. 

It is important to file your form 1023 within 15 months of the date when your organization was established, or when your Articles of Incorporation were filed with the state. 
Applying for Federal Identification Number

Regardless of whether or not you have employees, nonprofits are required to obtain a federal identification number. The number is used to identify the organization when tax documents are filed. 
Filing Articles of Incorporation with the State 

It is also important to file with the state to record the corporation as a legal entity with the state
Filing for Soliciting for funds for a public charity
If your organization plans include fundraising, the state requires filing annually to obtain a permit to solicit funds.
Filing with the MA Department of Agriculture Resources

Your organization must apply to the dept of AR to register your rescue or shelter.
Filing for State tax exemption

Your organization can apply to the state of Massachusetts for exemption from sales and property taxes. 
Apply for a Non profit mailing permit
The federal government provides subsidies for nonprofits with reduced postal rates on bulk mailings.

